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and the tariff rate. The court said that to allow such an action would defeat 
the purpose of the Interstate Commerce Act to secure uniformity of rates and 
prevent discriminations. As previously mentioned, the legal rate is the tariff rate, of 
which knowledge is presumed ; 40 and the shipper cannot recover in contract the 
difference between this and the special or misquoted rate. 41 There would seem, 
therefore, no reason for allowing the shipper in the Williams case to recover the 
same quantum of damages merely because the action is in name a deceit action, 
though, in effect, accomplishing the same result as one based on the contract. The 
opportunities for side stepping the Act would be too great and a door would 
thereby be opened to rebates and discrimination. The policy against such in- 
equalities is so strong that hardship will be worked on individuals for the greater 
good to all shippers. 12 There seems, indeed, to be a conflict between the desire to 
inflict no further penalties for violations than those provided in the Act, 43 and the 
desire to uphold its purpose; the latter, as evidenced by the instant cases, seems to 
be prevailing. 



Workmen's Compensation Acts and the Law of Legai, Cause.— While one 
contributes little by announcing that the decisions under the workmen's compensa- 
tion statutes are stti generis and largely irreconcilable, that fact must be recognized 
at the outset, and we can at most seek an explanation of this deplorable lack of 
certainty in a branch of the law where certainty is so desirable. It is practically 
impossible to predict with any degree of assurance what the court will hold 
until a decision has been handed down on the precise facts involved. Most of the 
statutes in the United States, modeled after the English Acts of 1897 and 1906, 
award compensation for "personal injury by accident arising out of and in the 
course of employment/' 1 The most difficult type of case, and the one chiefly 
to be discussed here, is that in which the injury-producing force springs from a 
source foreign to the employment; the employment being a contributing factor 
only in that "it brings the workman into contact with the force. Confusion reigns 
on this question not only among the various jurisdictions, but even within the 
jurisdictions themselves. 2 Proceeding on the assumption that the proper solution 
is to be found in the application of the rules of legal proximate cause, the courts 
have applied the doctrine in varying fashion, ranging from the most progressive to 
the most reactionary interpretations of the rule of causation. 

The lavish use of synonyms has added little of positive value to the defini- 
tion of the phrase "arising out of the employment." The first English Act 3 ap- 
plied only to certain hazardous trades, the compensation, according to one notion, 

40 See cases cited supra, footnote 20. 

41 Kansas City So. Ry. v. Albers Comm. Co., supra, footnote 3; and cases 
cited supra, footnotes 25, 26. 

42 See New York, N. H. & H. R. R. v. York & Whitney Co., supra, foot- 
note 28, p. 41. 

43 See § 1 of the Elkius Act, supra, footnote 3, which provides monetary 
penalties for violations. 

1 For a representative statute see N. Y. Laws 1913, c. 816. No attempt will be 
made to treat the numerous and knotty problems embraced in the words -"in the 
course of the employment." That phrase includes: (1) the period of employ- 
ment, i. c., at what time the employee has started on the employer's work and at 
what time he has ceased; (2) the scope of the employee's work, i. e., whether he 
is engaged in doing his employer's work at the time. To sustain a recovery it must 
appear that the injury arose out of the employment as well as in its course. Mat- 
ter of Sacngcr v. Locke (1917) 220 N. Y. 556, 116 N. E. 367; Bryant, Adm'x v 
Fissel (1913) 84 N. J. L. 72, 86 Atl. 458. 

2 See (1916) 16 Columbia Law Rev. 267. 

3 (1897) 60 & 61 St. Vict., c. Si ';■ repealed (1906) 6 St. Edw. 7, c. 58. 
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being for the additional hazard. The courts under that statute required that the 
risk be peculiar to the particular hazard of the employment and one that could 
have been foreseen, the mere fact that the employment was a necessary ante- 
cedent not being sufficient. 4 The influence of these early decisions is considerable, 
although the tendency has been to infringe upon them. Thus it is now held that the 
injury need not be anticipated or peculiar to the employment, 5 and a few cases 
take the more desirable view that it need not be shown that the employment or 
some condition connected with it was the proximate cause, so long as there is 
some causal connection. 6 But the courts generally say that the accident arises out 
of the employment only when the risk might have been contemplated by a reason- 
able person upon entering the employment as incidental to it; 7 that "it must be 
one of the risks connected with the employment, flowing therefrom as a natural 
consequence and directly connected 'with the work;" 8 that the injury must follow 
as a natural incident of the work, and the employment must be a contributing 
proximate cause. However, the decisions often are not in fact confined to the 
limits fixed by such language. 

If a man's employment requires his presence upon the streets, it involves an 
exposure to the street risks. Where he slips on the icy sidewalk some cases 
refuse compensation for the injury on the theory that the hazard is common 
to the public and not due to his employment; 10 though this is qualified by the rule 
that constant exposure to the usual risk entails a greater risk than that borne by 
the public in general, e. g., daily use of trolley cars enhances the possibility of in- 
jury through their instrumentality. 11 Similarly, a traveling salesman was denied 
an award for injury caused by a leaking gas jet in the hotel in which he was 
staying. 12 And a grocery boy, engaged in making deliveries, upon whom a house 
fell, did not secure an award. 13 These cases follow the usual rule of proximate 
cause in requiring that the duties of the workman increase the probability of 
being injured in that fashion. This rule has been carried even beyond its just 
limit so as to deny the claim of a night-watchman accidentally shot, by a police- 
man pursuing burglars operating in the building; 14 but on the same facts the 
opposite conclusion has properly been reached in other cases. 15 Many courts have 
shown a tendency in the street risks cases to take a more liberal view of causation. 
Compensation has been granted where the claimant riding a bicycle in traffic was 
struck by an automobile, 16 and where a driver of a truck was run down while 
crossing the street to deliver a package, 17 or to buy food, 18 or to enter another 

4 See (1912) 25 Harvard Law Rev. 328, 518-20. It is to be noted that the 
New York and other Acts award compensation in "hazardous" trades, but the 
number has been so enlarged as to include practically all employments. 

5 State v. District Court (1915) 129 Minn. 502, 153 N. W. 119. 

6 See Reeves v. John A. Dady Corp. (1921) 95 Conn. 627, 629, 113 All. 162. 

7 See Weis Paper Mill Co. v. Industrial Comm. (1920) 293 111. 284, 287, 127 
N. E. 732. 

8 Set. Matter of Heitz v. Ruppert (1916) 218 N. Y. 148, 152, 116 N. E. 367. 

9 See McNicol's Case (1913) 215 Mass. 497, 499, 102 N. E. 697. 

10 Donahue's Case (1917) 226 Mass. 595, 116 N. E. 226. 

11 Moron's Case (1920) 234 Mass. 566, 125 N. E. 591. 

* 2 Kass v.. Hirschberg, Schutz & Co. (1920) 191 App. Div. 300, 302, 181 N. Y. 
Supp. 35; cf. Forman v. Industrial Accident Comm. (1916) 31 Cal. App. 441, 160 
Pac. 857. 

13 Cooper v. Heaty (1916) 2 Ir. K. B. 33. 

"Harbroe's Case (1916) 223 Mass. 139, 111 N. E. 709. 

15 Matter of Heideman v. American Dist. Tel. Co. (1920) 230 N. Y. 305, 130 
N. E. 302. 

16 Dennis v. White & Co. [1917] A. C. 479; Kunze v. Detroit Stwde Tree Co. 
(1916) 192 Mich. 435, 158 N. W. 851. 

-"Miller v. Taylor (1916) 173 App. Div. 865, 159 N. Y. Supp. 999. 
™Sztorc v. Stansbury, Inc. (1919) 189 App. Div. 388, 179 N. Y. Supp. 586. 
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building. 10 Similarly, an employee infected by poison ivy while mowing the grass 
on the railroad's right of way, 20 a wagon driver injured by stepping on a rusty 
nail in the street, 21 and a workman who slipped while crossing the ice-covered 
street from one factory to another, 22 have been permitted to recover. An in- 
jury sustained through being bitten by a dog on the street has been held within 
the Act ; 23 and a recovery was also had in the case where a teamster driving along 
the street was struck by a beam falling from a building. 2 * These cases argue that 
it is immaterial that the risk is shared by all the members of the public using 
the street under like conditions, and that the exposure is occasional rather than 
habitual, for the fact remains that the execution of the employer's business did 
expose the workman to the risk producing the injury, and hence it was a risk 
incidental to the performance of the work. 25 

The theory of contemplated incidental risk breaks down in one group of cases, 
where some test other than that of proximate cause must be found. 26 In the 
recent case of Matter of Kats v. Kadans & Co. (1922) 232 N. Y. 420, 134 N. E'. 
330, a dairyman's chauffeur, while delivering goods in New York City, was stabbed 
by an insane man running amuck in the street. The court, three judges dissenting, 
properly sustained an award, holding, however, that the risk, as one of the 
risks of the street, was incidental to the employment. It is difficult to see how 
the claimant's employment increased the probability of being attacked by an in- 
sane man; and it would seem that the court does the citizens of New York City 
a grave injustice in assuming that lunatics bent on destruction are so frequent 
as to be a peril of the streets like the numerous swiftly moving vehicles. 27 Similar 
reasoning was employed in allowing compensation to a salesman killed by an ex- 
plosion at a customeo's creamery where he had gone to sell his employer's 
products. 28 

It was not unnatural for the courts in attempting to define "arising out of the 
employment" in workmen's compensation cases to resort to the rules generally used 
to fix liability in injury cases. It is submitted, however, that the rules of legal 

« Zabriskk v. Erie R. R. (1916) 86 N. J. L. 266, 92 Atl. 385. 

20 Matter of Plass v. Central New England R. R. (1915) 169 App. Div. 826, 155 
N. Y. Supp. 854, rei/d on another ground (1917) 221 N. Y. 472, 117 N. E. 952. 

** Putnam v. Murray (1916) 174 App. Div. 720, 160 N. Y. Supp. fill. 

**Redner v. Faber' & Son (1917) 180 App. Div. 127, 167 N. Y. Supp. 242, 
aff'd (1918) 223 N. Y. 379, 119 N. E. 842. 

" Chandler v. Industrial Comm. (1919) 55 Utah 213, 184 Pac. 1020. 

24 Mahowald v. Thompson-Starrett Co. (1916) 134 Minn. 113, 158 N. W. 913. 

55 See Dennis v. White, & Co., supra, footnote 16, pp. 482-3. 

20 An act, or situation, or series of tasks, is here regarded as the proximate 
cause of an injury when it increases the probability of the occurrence of that in- 
jury in that fashion. 

2T Of course, strictly speaking, since there are more people on the streets 
than in one's home, the mathematical chance of being injured by an insane person 
while on the streets is greater. But the probability of being so injured is so 
small that it can hardly be termed a peril of the streets. 

™ Matter of Cain v. United Breeders Co. (1918) 224 N. Y. 569, 120 N. E. 858; 
cf. Rockford Hotel Co. v. Industrial Comm. (1921) 300 111. 87, 132 N. E. 759. 

An award was made to the dependents of a salesman who was drowned when 
the Lusitania, on which he engaged passage for a business trip, was torpedoed. 
Foley v. Home Rubber Co., (19171 89 N. J. L. 474, 99 Atl. 624; but cf. Cooper v. 
North-Eastern Ry. (1915) 32 T. L. R. 131, in which case recovery was denied to a 
locomotive engineer struck by a shell during a German bombardment of a town; 
and Allcock v. Rogers (1918) Weekl. No. 96. 

In the law of torts the intervening malicious acts of a third person usually 
relieve the prior actor from liability and the Cunard Co. was not held liable in an 
action for negligence by victims of the Lusitania disaster, thus demonstrating that 
a different rule is applied in compensation cases. See The Lusitania (D. C. 1918) 
251 Fed. 715, 732. 
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cause as developed in the tort branch of the law have no application whatsoever 
in this type of case, and that it is error to proceed on that basis in determining 
the meaning of the words. At the outset it must be borne in mind that the com- 
pensation statute had its origin on the continent of Europe, the first one being 
enacted in Germany in 1884, and hence is not a statute codifying common law 
rules with a common law apperceptive background. The basic idea is to add to 
the cost of production the inevitable wear and tear on the human mechanism along 
with the depreciation of machinery of steel and iron. The loss, therefore, should 
be replaced regardless of technical common law rules. The Act substitutes a fixed 
scale of compensation in place of the uncertain verdict of the jury, and compensa- 
tion is awarded in the nature of insurance. Further, the law of legal cause, in 
placing liability for a wrongful act, was developed in conjunction with the law of 
negligence. Under the compensation acts there is liability irrespective of fault. 
These statutes require an interpretation which takes into consideration their 
foreign inception and sociological nature; therefore, legal cause refinements from 
the field of torts are irrelevant. It was doubtless intended by the enactors that 
compensation awards should be automatic in their nature and settled out of court, 
but the reports are crowded with cases demanding interpretations of the trouble- 
some phrase on each new specific state of facts. In view of the theory of the Act 
it is lamentable that recovery should be made to depend on the mental vagaries of 
that greatest of legal fictions — "a reasonable man." 28 

A few states have attempted to remedy the defect by omitting the words 
"arising out of" from the statutes, thus apparently awarding compensation for all 
accidental injuries sustained in the course of the employment. 30 There is, how- 
ever, an important difficulty with such a statute. Suppose claimant A while 
walking along the street on a business errand is shot by B, angered because A has 
stolen his sweetheart. Although A is engaged in the course of his employment, 
he ought not be entitled to compensation. 31 The purpose of the Act is not to 
insure A's life or person generally, but to insure him against industrial accident. 
Some degree of causal connection is necessary although it should be made as slight 
as reasonably possible by a proper interpretation of the words of the statute. 32 
The much maligned "but for" rule is of value in this connection in supplying a 
desirable test. So long as the duties of the workman were a contributing factor, 
a link in the chain of causation, compensation should be awarded. For only then 
are the words "arising out of the employment" so interpreted as to effectuate the 
purpose and spirit of the compensation statutes which effect a transition from 
the realm of the common law, with its rigorous rules of logic and mechanical 

29 See Matter of Heits v. Ruppert, supra, footnote 8, p. 1S3, to the effect that 
each case must to a certain extent stand alone, and that conflicting inferences by 
the triers of facts are possible from the same circumstances, thereby justifying 
different conclusions. This is borrowed directly from the law of negligence. 

30 See Sterts v. Industrial Ins. Covim. (1916) 91 Wash. 588, 593-4, 158 Pac. 
256; Lumbermen's Reciprocal Ass'n v. Behnken (Tex. Civ. App. 1920) 226 S. W. 
154. 

31 But see Industrial Comm. of Ohio v. Weigandt (Ohio 1921) 130 N. E. 38, 
39, where the court in a dictum says that though there was no provision that the 
injury had to arise out of the employment, there had to be some causal connection 
and that therefore there could be no recovery in the supposititious case ; cf. Matter 
of Scholtshauer v. C. & L. Lunch Co. (1922) 233 N. Y. 12, 134 N. E. 701. To 
argue that such an injury would not be an "accident" within the meaning of the 
statute seems unsound. Where a watchman was intentionally shot and murdered, 
the court held it came within the meaning of "accidental." Western Metal Supply 
Co. v. Pillsbury (1917) 172 Cal. 407, 156 Pac. 491; Mechanics' Furniture Co. v. 
Industrial Board (1917) 281 111. 530, 117 N. E. 986. This problem of intent is 
also present in the instant case. 

32 See (1914) 14 Columbia Law Rev. 648, 650. 
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jurisprudence, to the field of sociology with its more humane principles of utili- 
tarian justice. In complete accord with the principle of liberal construction 33 of 
such statutes, the instant case represents the most enlightened and commendable 
view. 



Territorial Limits and the Scope of Employment. — A master is liable for 
the torts of his servant committed within the scope of the latter's employment. 1 
Several theories have been urged in explanation of the imposition of this liability, 
but the reason seems to be a more or less arbitrary one, finding its basis in some 
sort of public policy. 2 Simple of statement as the rule is, its application has given 
rise to much difficulty and confusion, 3 especially in those cases having to do with 
the servant's departure from the territorial boundaries prescribed by his em- 
ployment. 

Suppose an automobile owner tells his chauffeur to drive from 40th Street 
along 5th Avenue to 80th Street and thence back to 40th Street, retracing the 
same route. How far may the servant depart from this prescribed route with a 
view to accomplishing a purpose of his own without relieving the master from lia- 
bility for his acts? This presents simply the problem to be considered. 

There are certain general principles of law applicable in all these cases, re- 
gardless of the variation presented by the particular facts of the case at hand. The 
servant need not be entirely motivated by a desire to further the interests of his 
master in order to subject the latter to liability. If, in general, he is doing the 
master's work, the latter is still liable for his tortious misconduct even though 
at the same time he is effectuating a purpose of his own. 4 The factual circum- 
stances affording most frequent opportunity for the application of this doctrine 
arise where the servant, having been sent from one point to another, takes a 
longer route than is necessary, but in the same general direction, with a view to 
doing an errand of his own as well as the work of his master. In such cases, if 
the deviation is not an unreasonable or improbable one, the servant is said to be 
executing the business of his master improperly, but nevertheless to be still within 
the scope of his employment. 5 How far off the proper route he may go is a 
question of fact. Where the deviation is either slight or marked and unusual the 
court will determine the question as a matter of law; cases between these two 
extremes are left to the jury. 

33 See Matter of Heits v. Ruppert, supra, footnote 8, p. 1S4; Chandler v. In- 
dustrial Comm., supra, footnote 23, p. 217. 

1 See Wood, Master and Servant (1877) § 277. 

- For various theories as to the basis of this liability see Holmes, Collected 
Legal Papers (1921) c. 2, esp. pp. 101 ct seq.; (1893) 7 Harvard Law Rev. 107; 
(1896) 9 Harvard Law Rev. 507, 519-20; see also 2 Mechem, Agency (2d ed. 1914) 
§§ 1856 el seq.; Wood, loc. cit. 

3 See Raynor v. Mitchell (1877) L. R. 2 C. P. D. 357, 359— "The cases which 
have arisen upon this subject have from the earliest time been productive of much 
astute and interesting discussion in courts of law, and eminent judges have differed 
widely in their decisions^ It has always^ been a matter of extreme difficulty to apply 
the law to the ever-varying facts and circumstances which present themselves." 

* Clawson v. Piercc-Arrow Motor Car Co. (1921) 231 N. Y. 273, 131 N. E. 914; 
Joel v. Morison (1834) 6 C. & P. *501 ; see cases cited infra, footnote 5. 

* Quinn v. Power (1882) 87 N. Y. 535; Hayes v. Wilkins (1907) 194 Mass. 223, 
80 N. E. 449; Ritchie v. Waller (1893) 63 Conn. 155, 28 Atl. 29; Williams v. 
Koehler & Co. (1899) 41 App. Div. 426, 58 N. Y. Supp. 863; Geraty v. National 
Ice Co. (1897) 16 App. Div. 174, 44 N. Y. Supp. 659. In all these cases the accident 
happened when the servant was off the prescribed or most direct route, at a place 
not necessitated by his employment, but yet in the same general direction to which 
his duty called him. 

See Ritchie v. Waller, supra, footnote 5, p. 161. 



